EXTRACT  OF  A  LETTER  TO  NEVILLE  B.  CRAIG,  Esq. 


Carlisle,  August  19,  1846. 

There  has  been  a  great  deal  of  interest  excited  in  Philadelphia,  on 
the  subject  of  the  power  of  the  City  to  subscribe  for  stock  to  the  Cen¬ 
tral  Railroad.  Mr.  Binney’s  opinion  is  adverse  to  the  exercise  of  the 
power.  The  identical  question  was  presented  to  our  Supreme  Court  at 
May  Term,  1839,  and  decided  against  the  right  of  a  corporation  to  sub¬ 
scribe  to  such  an  object.  As  the  question  is  an  interesting  one,  I  send 
you  a  report  of  the  case  which  I  have  made  up,  and  which  I  suggest 
that  you  have  published  in  one  of  the  Pittsburgh  papers. 


Joseph  M’Dermcmd  and  others,  ]  Error  to  the  Com 
Plaintifls  in  Error, 

vs. 


James  Kennedy,  Deft,  in  Error.  J 


f-mon  Pleas  ot’Cum- 
1  berland  Co. 


This  was  an  action  of  trespass  by  the  defend¬ 
ant  in  Error  against  the  plaintiffs  in  Error,  who 
were  the  High  Constable  (being  a  collector  of 
taxes,)  the  Chief  Burgess,  Assistant  Burgess, 
and  Town-Council  of  the  borough  of  Newville. 

The  declaration  was  in  common  form,  charging 
the  defendants  with  taking  and  carrying  away  a 
dearborn  wagon  the  property  of  the  plaintiff. 

The  defendants  pleaded  specially  that  James 
Kennedy  was  seized  of  a  house  and  lot  in  New¬ 
ville,  which  was  an  incorporated  Borough,  hav¬ 
ing  powers  under  their  charter  to  assess,  levy  and 
collect  taxes,  &c. — that  a  tax  was  assessed  upon 
the  property  of  the  plaintiff,  that  a  warrant  was 
given  to  Joseph  McDermond  to  collect  the  same, 
and  that  the  wagon  was  taken  by  virtue  thereof, 
for  the  payment  of  the  said  tax.  The  object  of 
the  parties  was  to  decide  the  question  of  law 
which  arose  upon  the  following  facts  : 

In  183-5,  the  Cumberland  Valley  Railroad  Com¬ 
pany  had  located  their  road  at  the  Crossing  of  Big 
Spring,  about  one  mile  above  the  borough  of  New¬ 
ville.  An  application  was  made  to  the  Board  of 
directors,  by  the  citizens  of  Newville,  so  to 
change  the  location  as  to  bring  the  Road  near  to 
the  town,  that  it  might  derive  advantages  from 
the  trade  and  travel  which  it  would  brirfg.  The 
location  thus  prayed  for  was  more  expensive  to 
the  Company  to  the  amount  of  about  $5,000, 
and  it  was  proposed  that  if  the  borough  of  New¬ 
ville  and  citizens  would  subscribe  one-half  of 
the  expense,  ($2500)  the  Company  would  make 
the  alteration  and  so  locate  the  road  as  that  the 
borough  of  Newville  would  derive  the  advan¬ 
tages.  Individuals  interested  in  the  Borough 
did  subscribe  $1500,  and  nine-tenths  of  the 
property  holders  of  the  Borough  petitioned 
their  Council  to  subscribe  on  behalf  of  the  Bor¬ 
ough  $1000.  In  consequence  of  which,  an  ordi¬ 
nance  was  passed,  making  the  subscription  of 
$1000  payable  one-third  on  the  1st  April,  1836, 
one-third  when  the  work  is  half  finished,  and 
the  residue  when  the  work  shall  be  com¬ 
pleted  ;  and  authorizing  a  loan  to  be  made  on 
the  faith  of  the  Borough  to  meet  the  payments. 
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The  loan  was  obtained  and  the  money  paid  by 
the  Borough  to  the  Railroad  Company.  Subse¬ 
quently  the  Council  of  the  Borough  assessed  a 
tax  ol  five  mills  on  the  dollar  “for  the  purpose 
ot  defraying  the  current  qxpenses  of  the  Bor¬ 
ough. It  was  the  collection  of  this  tax  from 
the  plaintiff,  James  Kennedy,  by  the  levy  on  his 
wagon,  which  was  the  trespass  complained  of. 
Ihe  Counsel  of  the  respective  parties  agreed  to 
put  the  cause  upon  the  question  whether  the 
Borough  of  Newville  had  the  legal  power  to 
make  such  a  subscription  to  the  Cumberland 
A  alley  Railroad  Company, — as  this  had  been 
made;  and  to  assess  and  collect  taxes  for  its  pay¬ 
ment. 

The  sixth  section  of  the  act  of  incorporation, 
passed  the  6th  Feb.  1817, provides:  “Thatitshall 
be  the  duty  of  the  Town  Council  to  hold  quar¬ 
terly  meetings,  etc.,  at  which  meetings  they  may 
enact,  revise,  repeal  and  amend  all  such  by-law?-, 
rules,  regulations  and  ordinances  as  shall  be  de¬ 
termined  by  a  majority  of  them  necessary  to 
promote  the  peace,  good  order,  benefit  and  ad¬ 
vantage  of  the  said  Borough,  Nc.  And  Provid¬ 
ed  also,  that  in  assessing  such  tax,  due  regard 
shall  be  had  to  the  valuation  of  taxable  property 
taken  for  the  purpose  of  raising  County  Rates 
and  Levies,  so  that  the  said  tax  shall  not  in  any 
one  year  exceed  one  half  cent  in  the  dollar  of 
such  valuation  unless  some  object  of  general 
utility  shall  be  thought  necessary,  in  which  case 
a  majority  of  the  taxable  inhabitants  of  said  Bo¬ 
rough  shall  approve  of  and  certify  the  same  in 
writing  under  their  hands  to  the  Town  Council, 
who  shall  proceed  to  assess  the  same  according¬ 
ly-” 

The  Court  below  (Reed,  President,)  instruct¬ 
ed  the  jury  that  it  was  not  within  the  corporate 
powers  of  the  Borough  of  Newville  to  make  the 
subscription  to  the  Cumberland  Valley  Rail 
Road  Company;  and  that  the  assessment  of  a  tux 
for  the  payment  of  it  was  illegal,  and  the  plain¬ 
tiff' was  entitled  to  recover.  Verdict  and  judg¬ 
ment  for  the  plaintiff. 

The  record  was  removed  to  the  Supreme 
Court,  and  argued  at  May  term,  1839,  by  Watts 
for  the  plaintiff  in  Error,  and  Biddle  and  PV  il- 
liamson  for  the  defendants  in  Error,  and  the 
judgment  was  affirmed. 


r~.  ~ 


(i  r i r ■ 
•jf ;  •'  < 


/  V  T  V  Ji'iv:-! 


j '  i  ] 1 ' 3  (J 


i  •  •'  «  , 


gjsri  otariT 

'  i  i 

■  •  ■  *:T  .'i-  ./>Kj 

.  i  j  .  ,  i 

-*  *  *  -  )  v  v  1  *  j  i  J,  j  > 

' 

(folfiw/  .  vo,.  .  .  H 


'■*  1  /  i  a 

i  .nVj  L  /  i;i h 


& 


j<  ) 


Jio(pi  iMJoy 


; ' r 


v  J 


'  n  1  ; 


;|  '  . '  ; 
tfiif  I 


■  IV  >U 


/ 


;  1  .7  ‘ 

oil  /  fv-irr-l  if  .  •  ;ii  t  ■  lonH  ni  Jnc 

I"  ol  old i.;1  >  i  •  t!  >  v  «- 

v-  ;>*|  •  r>-  .:•  ;}!  *,,1|  (.  ■xnt 

.  iil*  7‘i'u  ')  j  ,icu<n>>.J  iff 


■*1>  •  1 1  1  :  i J  (  | !  U  *  1 !  f  t 

ii  I  '*■  /  '  (  i  •*'>  i'MB 


ij.i.i  7-Ii  r/O  .1  JJIIU 
7/  UOJ.ti>'f»7 Vif.)  fui  i' 


o' 


it  u 


ftinv  'nil. 
;  I) 


•  V  >. 


•V// 


Jl.l  ‘;i[K 


Ull,  t 

7;  Vi #1  <j 
#7  /  fi.1  U 


■III'.’/  .•'•Ill  Y 


■  -  Ji  C»il  X 

7 17/  v!,‘  :•■  A 
t  .  X»  bJi'tt  1 

■/ill! ft  f  «  >q  JJrtl 
.  t-'j;  :  .1  j)o-> ' 

*<iff  .)«  vli**;  ;ici  , 


b*'.  I  r 

i  *u 


>i  0/>V; 


;  . 7  'j..  i.  Jf v  v  t  btUi^ 

V  ' 


ill  ♦iff  ;»d? 


/ 


171 1. 1 

-ff  '  I,  ' 


■  ■  ’  '  '  'Vf  }i  1 1 ' »  ‘  )i.  .  I 

■  !•  it)  v  v./  i,!  xiiMi .  ••  ••.•!)  .  ■  >[ 

■  )  ,t  .  i»V.  :'i|  fij  .i  -y  t{  , 

i  -  t  7«.j  !««;■-,  -  H-  ,  .  . 

oH  -.tt  >.i  ib  ni  t  ov/  it  uA  .siHv 

(  !  f  •  l  if)  ki'  *  ■- !  .  *,\r«  :  i 

/  ■  it.n't* 

I  ■r/tf.fi  Id;  :fi:  it  ,firh/Q(t  jrfj 

■ 

. 

i-ii-i  odiv.»?(lti  *.  i.-Ifro'w  n  .'jvj  bp/j 

'  1  ’  J  'Hi] 

[{I 


I 


r 


i  'll.  7  7  /  'to  i  'sk 

•  X 

1  ;  '  •Mi'.d.Ji 

)?ofj  r :!t  'r-  iv-  Ifni 

- 

^  •  if-,  u-' fi’ 


.000.1  V.  fJvt/o 


. '  1 


, . 

■  •  u  :  ; 


.  ;?•  .'*1 


. »,  ftt-utlvii' 


/  \ 


1  .  ./■ 

o'  i>  ’  . r  i  •  ti' 

!',.ifO,loU 


'«  ‘  t  r  C>  drt 1 


